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3. Discharges into surface water s including point source di scharges (per mitted), non- poi nt
source runoff (e.g., mining runoff), runoff from high-density confined livestock producti on
facilities, agricultural irri gation drai nwater discharges (surface and subsurface), runoff
from overgrazed rangelands, munici pal ssormwater runoff, and il legal, release of
contaminated bal last and spill s of oil and other pol lutants into enclosed bays, non-
permi tted di scharges,

4. Overutilization for sdentific, commercial, and educational purposes

5. Logging wildland fire and land management practicesincluding fluctuationsin
agricultural land crop producti on, plowing, disci ng, grubbing, improper rangeland
management, timber harvest practices irrigation canal clearance and maintenance
activities, | evee maintenance, permitted and non-permitted use and appli cation of
pesticides herbicides, fungicides roderticides, fumigarts, fertilizers and other oil/water
amendments, urban development, urban refuse disposal, land conversions, illega fill of
wetlands and conversion and recl amati on of wetland habi tats; and

6. Recreational disturbances vandaliam, road kills, off-racad vehicle use, chronic disturbance,
noise, disturbances from domestic dogs and equestrian uses.

The adoption of the CTR iscertain to affect liged speciesdependent onthe aquatic ecos/stem.
These ef fects are prolonged and pose signifi cant threats to speci es already threatened or
endangered throughout their range. Continued growth and development inthe State of Cdifomia
islikely to exacerbate existing environmental conditions for species already in peril. Itisthe
summation of thedirect, indirect, and cumulative effects o the proposed actionthat the Services
conclude are likely to adversely affect these ecies and their habitats throughout the State.

CONCLUSION
Findings of Not L ikely to Jeopardize

After reviewing the current status of the species, the environmental baseline for the action area,
the effects of EPA’s proposed action and i ts modifi cations to the proposed action for sd eni um,
mercury, PCP, cadmium, and formulabased dissolved criteriaand the cumulati ve effects, it is the
Services' bidogical gpinion that the promulgation of the CTR, asmodified by EPA’sDecember
16, 1999 letter, is na likely to jeopardize the continued existence of, or adversely madify critical
habitats for specieslisted in Table 3. The Servicesreached these conclusions for the following
reaons (1) adverse effeds associated with themaodified proposed action will be sufficiently
minimzed by NPDES pemit eval uation and early coordination and consutation with the Services
on all aher CWA programssubject to section 7 consutation; (2) the time framesand pracedural
commitments proposed by EPA in their December 16, 1999, letter provide assurance that future
criteriawill be adequately protective of liged speciesand critical hahitat; and (3) that EPA will
promulgate such criteriain a manner that will provide protection tolisted speciesand/or critical
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habitat. The modifi cations proposed by EPA in their December 16, 1999 | etter, and revi sed by
the Services are incorporated in the “Incidental Take Statement” secti on of this document and
presented as non-discretionary terms and condi ti ons.

INCIDENTAL TAKE STATEMENT

The Act prohihits take of endangered and threatened goecieswithout a special exemption. “Take”
is defined asharass, harm, pursue, hunt, shoat, waound, kill, trap, capture or collect, ar attempt to
engage i n any such conduct. “Harm” isfurther defined by the Services to incl ude signi ficant
habitat madification or degradaion thet actually kills or injuresa listed gpeciesby ggnificantly
impairi ng essential behavioral patterns, includi ng breeding, spawning, rearing, feeding, migrati ng
or sheltering. “ Harass’ is defined by the Service as an action that creates the lik elihood of injury
to alisted geciesby amoying it to such an extent asto significantly disrupt normal behavioral
patterns which include, but are nat limited to, breeding, feeding, or sheltering. “Incidental take”
isdefined astakethat isincidental to, and not the purpose of, the carrying out of an otherwise
lawful activity. Under theterms of section 7(b)(4) and section 7(0)(2), such inddental taking is
not considered to be a prohikited taking under the Act provided that such takingisin compliance
withthislncidental Take Statement.

The measures described bel ow are non-discretionary and mud be impemented by EPA < that
they become binding conditions of any grart or permit issued to the applicant, as gopropriate, in
order for the exemption i n section 7(0)(2) to apply. EPA has acontinuing duty to regulate the
activity that is covered by thisincidenta take statement. |If the Federal agency (1) fail sto require
the applicant to adhere to the terms and conditi ons of the incidental tak e statement through
enforceable terms that are added tothe pamit or grant document, and/or (2) failstoretain
oversight to ensure compli ance with these terms and conditi ons, the protective coverage of section
7(0)(2) may lapse. In order to monitor the impact of incidental take, the EPA must report the
progress of the action and itsimpact on the speciesto the Servi ces as specified in the terms and
conditionsin this incidental take statement.

The Services have developed the following i ncidental take statement based on the premise that the
reasonald e and prudent measuresand termsand conditiors will be implemented.

Amount or Extent of Take

Inthe accompanying bidogical opinion, the Services determined that this level of anticipated take
isna likely to reault in jeopardy tothe species ar destruction or adverse nodification of critical
habitat when the reasonable and prudent measures and terms and corditions are implemented.

The Servicesanticipate that take of lided spedesin the formof kill and harmislikely to occur as
aresult of the proposed implementati on and compliance schedules for the CTR. Take may occur
in the five year timelag that islikely to occur after the State adopts the CTR, and dischargers are
granted afive year grace period within which they are to come into compliance with new criteria.
Theref ore, the Servi ces antici pate the fol lowing levels of take may occur as aresult of the
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imp ementation of and campliance with the CTR, as modified in ths gpinionand by EPA’s
December 16, 1999, |etter.

The Servicesarenot including an incidentd take authori zation for marine mamma sat thistime
because the i ncidental take of mari ne mammals has not been authorized under section 101(a)(5) of
the Marine Mammal Protection Act and/or its1994 Amendments Following issuance of such
reguationsor authorizaions the Servicesmay amend this bidogical gpinion to include an
incidental take gatement for marine mammal's, asappropriae.

The Services articipate that take for the bald eagle, and California brown pelican, will be difficut
to detect gnce these ecies(1) often trangort prey itemsto ther neds tofeed their young; (2)
may travel great distances, or are wide-rangng, and are nat likely to be recovered following lethal
or sublethal expoaures (3) after consuming a lethal or sublethal doses of contaminantsmay fly
some distance from the aguatic ecosystem before being i ncapacitated and its death may go
undetected; (4) subethal doses of contam nantsingesed may sgnificantly impair essential

behavi oral patterns including feeding, sheltering, breedi ng, or immune response; and (5) young

fed poi soned prey species by the adult or nestling may die a the nest site without being
discovered. Therefore, the incidental takeof bald eagles California brown pelicansis expected to
be in the formof killingor haming (asprevioudy defined) as aresult of lethal or sublethal
exposure to environmental contaminants considered herein.

All bald eagles California brown pelicans California dapper rails Californialeast tems light-
footed clapper rails, marbled murrelets and Y uma clapper rals that forage in the date that are
asociated with the propased actionare likely to be adversely affected as aresult of the propased
action. The Service expects the likelihood of detectingtake to be extremely low. Therefore, in
order to insure the protection of listed species, reinitiation of formal consultation isrequired if a
total of three (3) dead or sublethally affected bald eagles; or three (3) Cadlifornia clapper rail s, or
three (3) Californialeast terns, or three (3) light-footed clapper rails, a three (3) marbled
murrelets, or three (3) Yumaclapper rail s, or if 1,000 or more California brown pel icans are found
dead or sublethally affected by contaminants considered in this biological opinion.

The Services articipate that incidental take of arroyo toad, California red-legged frog and Santa
Cruz long-toed salamander will be difficult to detect snce these ecies(1) are most vulnerable to
the effects of mercury selenium or metals during thei r egg and/or larvae stage whose death may go
undetected; (2) may experience undetected reduced hatchahility, survival, and growth due to
exposureto subletha concentrations of mercury selenium or metds, (3) asjuvenilesmay disperse
from natal areas and are not likely to be recovered foll owing letha or subletha early life stage
expasures; (4) subdethal doses of mercury sleniumor metals ingested may adversely afect them
by significantly impai ring essential behavioral patterns including feeding, sheltering, breeding, or
immune response. T herefore, the i ncidental take of arroyo toad, California red-l egged frog, and
Santa Cruz long-toed salamander are expected to be in the formof killingor haming (as
previoud y defined) asa result of lethal or sublethal exposure to environmenta contami nants.
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All arroyotoads Californiared-legged frogs southem California population of the mourtain
yellow-legged frog, and Santa Cruz long-toed salamanders occurring in Cal ifornia waterbodies are
likely to be adversdly affected asaresult of the proposed action. The Service expectsthe
likelihood o detecting take to be extremely low. Inorder toinsure the protection of liged
species, reinitiation of formal consultati on is required if more than 10 toads, frogs, or sdlamanders
are found dead or sublethally affected and poll utants considered i n this biological opinion are
found to be the causative agert.

The Service anticipates tha incidental take of San Francisco garter snakes and giant garter snakes
will be diffi cult to detect since the species (1) utilizes water and small mammal burrows for
escape cover; (2) ater consuming alethd or subl ethd doses of contaminants may travel some
distance from the aquatic ecosystembefore its death and may go undetected; and (3) subethal
dosesof contaminants ingested may adversely affect them by significantly impairing esential
behavi oral patternsincluding feeding, sheltering, breedi ng, or immune response. Therefore, the
inci dental take of San Francisco garter snakesis expected to bein the form of killing or harming
(asprevioudy defined) asareallt of lethal or sublethal exposure to environmental contaminants
conddered herein.

All San Franci sco garter snakes and giant garter snakes in the action area are likely to be
adversely aff ected as aresult of the proposed action. The Service expectsthe likelihood of
detecting take to be extreme y low. Therefore, in order to insurethe protection of li sted species,
reinitiation of farmal consutation isrequired if one (1) dead or subethally affected San Francisco
garter nake or giant garter ake is dicovered and contaminarts considered inthishiological
opinion are confirmed to bethe causative agert.

The Services articipate that incidental take of all listed fish and invertebrate speciescongdered in
thisopinion will bedifficult to detect since these species (1) are aquaticin nature, and thereisa
low likelihood of discovering sublethdly or lethally aff ected indivi duals; (2) may be directly lost
to other environmental and human-caused conditi ons due to a reduced capaci ty to escape
predationor other human induced hahitat conditiors; (3) are smell bodied and/or afected at an
early life stage and are not likely to be detected; and (4) losses may be masked by seasonal or
inter-annud fluctuati on in numbers or by other causes such as ocean conditionsthat lie outside the
action area.

All aquetic fish and invertebrate speciesin California waterbodies are likely to be adversely
affected as a result of the proposed action. The Services expect the likelihood of detectingtake to
be extremely low. Inorder toinsure the protection of liged spedes, reintiation of formal
conaultation isrequired if fishkills of any listed non-salmonid peciesconsdered inthis
biological opinionexceed 1,000 individuals and contaminantsconddered in thisbiological
opinion are confirmed to bethe causative agert. Inaddition, reinitiation of formal consultationis
required if 10 or more dead or sublethally affected anadromous salmoni ds are discovered and
contaminantscongdered inthisbiological gpinion are confirmed to bethe causative agent. This
requrement shall apply whenever the combined total of anadromousfish from all ESUs exceeds
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10in any given year.

In the event of exceedance of al owed take the EPA must immedi ately provide an expl anation of
the causes of the taking and shal | revi ew with the Services the need for possibl e modifi cation of
the reasonableand prudent measureslisted below. Take of an individual of any non-fish speciesis
not inviolation of the Act aslong as thetermsand conditionsas gecified inthis hiologcal

opinion were adhered to at the time of the incident.

REASONABLE AND PRUDENT MEASURES

The Service believes the following reasonald e and prudent measuresare necessary and appropriate

to mini mizeimpects of ind dental take of the species described bd ow:

1.

Minimize theincidenta take associated with the proposed numeric criteriafor selenium

for thefollowing listed species
BIRDS

Aleuti an Canada goose

Bald eagle

Californa brown pelican
California dapper rail
Cdlifornia least tern
Light-footed clapper rail

Y uma clapper rail

MAMMALS
Southern sea otter

REPTIL ESAND AMPHIBI ANS
Arroyo toad

Cdlifornia red-l egged frog

Giant garter nake

San Francisco garter sneke

Santa Cruz long-toed salamander

FISH

Bonytail chub

Chinook sdmon (CdiforniaESUs)
Coho sdmon (CdiforniaESUs)
Delta anelt

Desert pupfi sh

Lahontan cutthroat trout

Little Kern Golden Trout

Log River Sucker

Modoc Sucker

Mohave tui chub

Owens pupfish

Owens tui chub

Pai ute cutthroat trout

Razorback sucker

Sacramento Plittail

Shortnose sucker

Steelhead trout(Cal ifornia ESUS)
Tidewater goby

Unamored threespine gickleback
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INVERTEBRATES
Californi afreshwater shrimp
Conservancy fairy shrimp
Longhorn fairy shrimp
Rivers de fairy shrimp

San Diego fairy shrimp
Shasta crayfish

Vernd pool fairy shrimp
Vernd pool tadpol e shrimp

225

Minimize theincidenta take associated with the proposed numeri c criteriafor Mercury for

the following li ted species.
BIRDS

Aleuti an Canada goose
Bald eagle

California brown pelican
California dappe rail
Cdlifornia lesst tern
Light-footed clapper rail

Y uma clapper rail

MAMMALS
Southern sea otter

REPTIL ESAND AMPHIBI ANS
Arroyo toad

Cdifornia red-l egged frog

Giant garter nake

San Francisco garter srake

Santa Cruz long-toed salamander

INVERTEBRATES
Californi afreshwater shrimp
Conservancy fairy shrimp
Longhorn fairy shrimp

FISH

Chinook sdmon (Cdifornia ESUs)
Coho sdmon (Cd ifornia ESUs)
Delta anelt

Desert pupfish

Lahontan cutthroat trout

Little Kern Golden Trout

Log River Sucker

Modoc Sucker

Mohavetui chub

Owens pupfish

Owenstui chub

Pai ute cutthroat trout

Sacramento littail

Shortnose sucker

Steelhead trout(Cal ifornia ESUS)
Tidewater goby

Unamored threespine gickleback
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Riverd de fa ry shrimp

San Diego fairy shrimp
Shagtacrayfish

Verna pool fairy shrimp
Vernd pool tadpol e shrimp

3. Minimize theincidenta take associated with the proposed numeric criteriafor PCP on the
following li sted species
FISH
Chinook sdmon (Cdifornia ESUs)
Coho sd mon (Cd ifornia ESUs)
Delta anelt
Lahontan cutthroat trout
Little Kern golden trout
Log River sucker
Modoc sucker
Pai ute cutthroat trout
Sacramento Plittail
Shortnose sucker
Steelhead (California ESUS)

4. Minimi ze the inci dental take associaed with the proposed numeric criteria for cadmium
on the fol lowing li sted species

Chinook sdmon (California ESUs)
Coho salmon (Cdlifornia ESUs
Lahontan cutthroat trout

Little Kern golden trout

Pai ute cutthroat trout

Steelhead (California ESUS)
Unamored threespine gickleback

5. Minimize the incidental take associated with the proposed formula based disolved metals
criteria on the fol lowing li sed species.

FISH

Bonytail chub INVERTEBRATES
Chinook sdmon (Cd ifornia ESUs) Californi afreshwater shrimp
Coho sdmon (CdiforniaESUs) Conservancy fairy shrimp
Delta anelt Longhorn fairy shrimp
Lahontan cutthroat trout Rivers de fairy shrimp
Little Kern golden trout San Diego fairy shrimp

Lod River sucker Shagtacrayfish
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Modoc sucker Vernd pool fary shrimp
Mohave tui chub Vernd pool tadpol e shrimp
Owens pupfish
Owenstui chub
Paiute cutthroat trout REPTIL ESAND AMPHIBI ANS
Razorback sucker Arroyo toad
Sacramento littail California red-l egged frog
Shortnose sucker Giant garter snake
Steelhead (California ESU’ s) San Francisco garter snake
Tidewater goby Santa Cruz long-toed salamander
Unarmored threespine dickleback

MAMMALS

Southern sea otter

Termsand Conditions

In order to camply with the Act, EPA must comply with the following terms and conditions which
implement the reasonable and prudent measuresdescribed above and outline required
reporting/monitoring requirements These terms and corditions are non-discretionary.

1.

b)

b)

d)

f)

The fdlowing terms and conditionsimplement reasonable and prudent measure number
onefor the proposed numeric criteria for selenium.

EPA will reserve (not promulgate) the proposed acute aguatic life criterion for sleniumin
thefind CTR.

EPA will revi seits recommended 304(a) acute and chroni c aquatic life criteriafor
selenium by January 2002. In revising these criteria EPA will work in cl ose cooperation
withthe Services inviting cientids from each Service to participae on peer review panels
and as observerson criteriarevis on teams.

EPA will propose revised acue and chronic aguatic life criteriafar sdenium in California
by January 2003.

If EPA’ s proposed acute or chroni c criterion for selenium in California are | ess stringent
than the criteriasuggested in this opinion (< 2 pg/L), EPA will provi de the Serviceswith a
biological eval uation/assesament and request for formal consutation on the revised
criterion (or criteria) by January 2003. EPA’sbiol ogical evaluation/assessment on the

revi sed criterion (or criteria) will specificd ly address semi-aquatic wildlife species.

EPA will promulgate final acute and chroric criteriafor selenium inCalifornia no later
than June 2004.

EPA will provide the Servicesin Californi awith semi-annua reports regardi ng the status
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9)

h)

b)

of EPA’srevison o the slenium criteria and accompanying draft biological
eval uati on/assessment associated with the revison. Thefirst report will be provided by
Jure 30, 2000.

EPA will identify water bodi esin the State of California where selenium criteria necessary
to protect federally listed Peciesare na met (selenum-impaired water bodieg, and will
annud ly submit to the Services alist of NPDES permits due for review to alow the
Services and EPA toidentify any potential for adverse effedts on liged speciesand/ar their
habitats A list of selenum-impaired water bodiesand the first NPDES permit review
shdl occur prior to October 2000. EPA will annually submit to the Servicesalist of
NPDES permits due for review to al ow the Servi ces and EPA to identify any potentia for
advers effectson lided speaes and/or their habitats. The firda NPDES permit review

shall occur prior to October 2000.

EPA will coordinate with the Serviceson any permitscontaining limits for selenium thet
the Services (ar EPA) idertify ashaving patential for adverse effectson liged spedes
and/or their habitat in accordance with procedures agreed to by the Agenciesin the draft
MOA published in the Federal Register at 64 FR 2755 (January 15, 1999). If di<harges
areidentified that have the potentia to adversely aff ect federaly listed speci es and/or
critical habitat, EPA will work with the Services and the State of Californiato address the
potential effectsto the species. Thiswill include, where appropri ate, decreasing the
allowable dicharge of slenium congstent withthisopinon. Among aher gptions to
resdve the issue, the EPA may make a formal obj ection to a permit and federa ize the
permit where congstent with EPA'sCWA authority. If EPA dbjectsto a NPDES permit,
EPA will foll ow the permit objection procedures outlined in 40 CFR 123.44 and
coordinate with the Services. If EPA assumes permit issuing authority for a NPDES
permit, EPA will consut with the Services prior to issuance of the permit (as afedera
action) asappropriate under section 7 of the ESA. Under such circumstances EPA would
prepare and submit a biol ogical evaluation/assessment on those permits for purposes of
completing consultati on.

The fdlowing terms and conditionsimplement reasonabd e and prudent measure number
two for the propased numeric criteria for mercury.

EPA will reserve (not promulgate) the proposed freshwater and saltwater acute and chronic
aguatic life criteriafar mercury in the final CTR.

EPA will promulgate a human health criterionof 50 ng/l or 51 ng/l asdesignated within
thefinal CTR for mercury only where nomore regrictive federdly-approved water quality
criteriaare now in place (e.g., the promulgation will not affect portionsof San Francio

Bay).

EPA will revi se its recommended 304(a) human health criteria for mercury by January
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d)

f)

9)

2002. These criteria shoud be sufficient to protect federally liged aquatic and aguatic-
dependent wildlife species. If the revised criteria are | ess stringent than the range of
criteria concentrati ons suggested by the Services to protect listed speci esin this opinion or
the EPA’s mercury report to Congress piscivorous wil dlife val ues, EPA will provide the
Services with abiological evauation/assessment and request for formal consultation on the
revised criteria by the time of the proposal. T he Servi ces believe protective

concentrati ons for mercury in water are generally on the order of <2.0 ng/L astota Hg or
equivalent methylmercury concentration as determined by dte specific data.

EPA will propose revised human health criteria for mercury in Califarnia by January 2003.

EPA will work in close cooperati on with the Servicesto evaluate the degree of protection
afforded to federally listed eciesby the revised criterion EPA will provide the Services
in Californiawith semi annua reports regardi ng the status of EPA’srevis on of the
mercury criteri on and/or any draft biologica eval uati on/assessment associated with the
revison. The first report will be provided by June 30, 2000. EPA will invite scientids
representing the Servicesto partici pate in efforts to joi ntly evaluate mercury
concentrations protective of fish and wildlife.

EPA will i dentify water bodi esin the State of California where mercury criteria necessary
to protect federally listed eciesare na met (mercury-impaired water bodies, and will
annua ly submit to the Servicesalist of NPDES permits due for review to allow the
Services and EPA toidentify any potential for advers effeds on lided speciesand/ar their
habitats. EPA will annually submit to the Servicesalist of NPDES permits due for
review to allow the Services and EPA to identify any potertial for adverse efectson liged
species and/or their habi tats from mercury. A list of mercury-impai red water bodi es and

the first NPDES permit review shall occur prior to Octaoer 2000.

EPA will coordinate with the Serviceson any permitscontaining limits for mercury that
the Services (ar EPA) idertify ashaving patential for adverse effectson lided spedes
and/or their habitat in accordance with procedures agreed to by the Agenciesin the draft
MOA published in the Federal Regider at 64 FR 2755 (January 15, 1999). If disharges
areidentified that have the potentia to adversely aff ect federally listed speci es and/or
critical habitat, EPA will work with the Services and the State of Cdliforniato addressthe
potentia effectsto the species. Thiswill incl ude, where appropri ate, decreasing the
allowable discharge of mercury consigent with thisopinion. Among aher gptiors to
resolve the issue, the EPA may make a forma obj ection to a permit and federd ize the
permit where congstent with EPA'sCWA authority. If EPA dbjectsto a NPDES permit,
EPA will foll ow the permit objection procedures outlined in 40 CFR 123.44 and
coordinate with the Services. If EPA assumes permit issuing authority for aNPDES
permit, EPA will consut with the Services prior to issuance of the permit (as a federal
action) asappropriate under section 7 of the ESA. Under such circumstances EPA would
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prepare and submit abiol ogical evaluation/assessment on those permits for purposes of
completing consultati on.

3. The fdlowing terms and conditionsimplement reasonable and prudent measure number
three far the proposed numeric criteriafor PCP.

a) By Marchof 2001, EPA will review, and if necessary, reviseits recommended 304(a)
chronic aquatic life criterion for PCP suffi cient to protect federally listed speci es and/or
their critical habitats. Inreviewing this criterion, EPA will generate new information on
PCP regarding the toxicity of commercia grade PCP and the interacti on of temperature
and dissolved oxygen on subethal acute and chronic toxicity to early life stage ssilmonids.
These testswill include at least one anadromous speciesand produce data on chronic
toxicity of PCP to listed species

b) If as aresut of these new gudiesEPA, revises itsreconmended 304(a) criterion, EPA will
then propaose therevised PCP criterion in California by March 2002. If the revised
criterion isless stringent than the range of criterion concentrati ons suggested by the
Services to protect liged speciesin thisopinon (0.2 to 2.0 pg/L at pH of 7.8) or if EPA
determines that a criterion revision isnot necessary, EPA will provide the Serviceswith a
biological eval uation/assessment and request for formal consutation by March 2002.

C) If EPA praposes arevised PCP criterion by March 2002, EPA will promulgate a final
criterion assoon aspossible, but no laer than 18 months, after proposal.

d) EPA will keepthe Services informed regarding the gatus of EPA’ sreview of the PCP
chronic aguatic life criterion and any draft biological evaluation/assessment associaed
with the review with semi-annual reports

e) EPA will continue to use exiging NPDES permit information toidentify water bodies
which contain permitted PCP dischargesand Conmprehensive Environmental Response,
Compensati on, and Liability Act (CERCL A) and Resource Conservati on and Recl amati on
Act (RCRA) sitesthat potentially contribute PCP to surface waters. EPA, in cooperation
withthe Services will review these dischargesand associated monitaring data and permit
limits, to determine the potentia for the discharge to impact federaly listed species and/or
critical habitats. Thefird review of PCP infarmation by EPA shall occur prior to Octaber
2000.

f) If di<harges areidentified that have the potential to adversely affect federally liged
speciesand/ar criticd habitat, EPA will wark with the Services and the Sate of California
to address the potential effects tothesespedes. Thiswill include, where appropriate,
decreasng the allowable discharge of PCP to pratective concentrations congstert withthis
opinion. Among other optionsto resolve the issue, the EPA may make a formal objection
to apermit and federalize the permit where consigent with EPA's CWA autharity. If EPA
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b)

d)

objedstoa NPDESpermit, EPA will follow the permit objection procedures autlined in
40 CFR 123.44 and coordi nate with the Services. If EPA assumes permit issuing
authority for aNPDES permit, EPA will consult with the Servi ces prior to issuance of the
permit (as a federal action) as appropriate under section 7 of the ESA. Under such
circumstances EPA would prepare and submit abiologica evaluati on/assessment on those
permits for purposes of completing consultation. EPA will give priority to review datafor
fresh water bodieswithin therange of federally listed ssimonidsthat currertly lack a
MUN designation asspecified in the Regional Water Quality Control Boards Basin Plans

The fdlowing terms and conditionsimplement reasonalle and prudent measure number
four for the proposed numeric criteria for Cadmium.

EPA will revi se the 304(a) chronic aquatic life criterion for cadmium such that it will be
protective of i cklebacks and salmonids, by no later than January 2001 and will propose
the revised criterion inCalifornia by January 2002. EPA will not wait for new criteria
models to be developed in revising the criterion, but may use these models if they are
available by thisdate. EPA will promulgate final criteria as soon as passble, but no later
than 18 nonths, after proposal.

If the revi sed criterion isless stri ngent than the range of protective criteria concentrati ons
praopoxed by the Services inthisopinion (0.096 ug/L to 0.180 pgL), EPA will provide
the Services with a biol ogical evaluation/assessment and request for formal consul tation on
the revised criterion by the time of the proposal.

EPA will provide the Serviceswith sem-annud updatesregarding the stausof EPA’s
revison of the chronic aguatic life criterionrevison far cadmium and any draft biological
eval uation/assessment associated with the revison.

EPA will continueto cornsult, under section 7 of ESA, with the Services on revisionsto
water quality standards contained in Basin Plans submitted to EPA under CWA section
303 and affecting waters of Califarnia containing federally liged speciesand/ar their
habitats.

EPA wil | annually submit to the Servicesalist of NPDES permits due for review and
RCRA or CRCLA siteswhere cadmium isa poll utant of concern. EPA, in cooperation
withthe Services will review these dischargesand associated monitaring data and permit
limitsto i denti fy any potential for adverse effects on li sted species and/or their habitats
EPA will coordinate with the Serviceson any permitsthat the Servicesor EPA idertify as
having patential for adverse effectson lided spedes and/or their habitat. By Decenber
2000 EPA will identify al cadmium di scharges from point sources and cadmium
contaminated RCRA a CERCLA sitesin Californiathat may affect listed speciesand will
provide areport to the Services by December 31, 2000.
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f)

b)

d)

If discharges areidentified that have the potential to adversely affect federally lided
speciesand/ar criticd habitat, EPA will wark with the Services and the Sate of California
to addressthe potertial effects to the species Thiswill include, where apprapriate,
reducing the permissible concentrati ons of cadmi um consistent with thi s opinion. Among
other options toresdve the isue, the EPA may make a formal obj ection to a permit and
federdi ze the permit where consstent with EPA's CW A authority. If EPA objectsto a
NPDES permit, EPA will follow the permit objection procedures outlined in 40 CFR
123.44 and coordinate with the Services. If EPA assumes permit issuing authority for a
NPDES permit, EPA will consult with the Services prior to issuance of the permit (asa
federal action) asappropriate under section 7 of the ESA. Under such circumstancesEPA
would prepare and submit abiological eval uation/assessment on thase pamitsfor purposes
of completing consultati on.

The fdlowing terms and conditionsimplement reasonald e and prudent measure number
five for the propased farmua based dissolved metal s criteria.

By December of 2000, EPA, in cooperati on with the Services, will develop sedi ment
criteriaguidelinesfor cadmium, copper, lead, nickel and zinc, and by December of 2002,
for chromium and silver. When the sediment guidance for cadmium, copper, lead, nickel
and zinc i s completed, Region 9, in cooperati on with the Services, will draft
implementation guidelines for the State of Califomiato protect federally liged threatened
and endangered gpeciesand critical halitat in California. EPA will submit semi-annual
reportsto the Services in Cd ifornia on the status of sedi ment guideli ne development. The
first report will be due June 30, 2000.

Beforethe end of 2000, EPA, in cooperation with the Services, will i ssue two
clarifications to the Interim Guidance on the Determination and Use of Water - Effects
Ratios for Meals (EPA 1994) concerning the use of calcium-to-magnesium raiosin
laboratory water and the proper acclimati on of test organisms prior to testing i n applying
water-effectsratios (WERs). The EPA shd | d so dlow the use of WERs only when the
site specific LC,, and the laboratory L C,, are 9gnificantly different usng a 95%
confidence intervd.

By June of 2003, EPA, in cooperation with the Services, will develop arevised criteria
cal culation model based on best available science for deri ving aguatic life criteria on the
basis of hardness (calcium and magnesium), pH, a kal inity, and dissolved organi ¢ carbon
(DOC) for metals Thiswill be dore in conjunction with “Cther Actions.” below. EPA
will submit semi-annual reportsto the Services on the stat us of the development of the
revised criteria ca culations model for metals. The first report will be provided by June
30, 2000.

In certain instances, the State of Californa or gecific dischargers may develop site-
spedfic trandators usng EPA o equivalent date/tribe guidance, to translate dissolved



Ms. FdiciaMarcus 233

metalscriteriaintototal recoverable permit limits A translator is the ratio of dissolved
metal to total recoverable metal in the receiving water downstreamfromadischarge. A
site-gecific trandlatar is determined on site-spedfic effluent and ambient data. Whenever
athreatened or endangered geciesor critical hahitat is present within the geographic
range downstream from a discharge where a State developed trandator will be used and
the conditions listed below exist, EPA wil | work, i n cooperation with the Services and the
State of Califarnia, to use availadle ecological safeguardsto ensure protection o federally
listed speci es and/or critical habitat. Ecologica safeguardsinclude: (1) sediment
guidelines, (2) biocriteria; (3) bi oassessment; (4) effluent and ambient toxicity testing; or
(5) resi due-based criteriain shel Ifish.

(i) Conditionsfor use of ecosystem safeguards.

1. A water body islided as impaired on the CWA section 303(d) list due to elevated
metal concentrations in sediment, fi sh, shellfish or wildlife; or,

2. A water body receives mine drainage; or,

3. Where particulate metals compose a 50% or greaer component of the total metal
measured i n adownstream water body i n which a permitted di scharge (subj ect to trandator
method sel ection) is proposed and the di ssolved fraction is equal to or within 75% of the
water quality criteria.

(i) Whenever athreatened or endangered speciesis present downstream from a di scharge
where a State developed trandator will be used, EPA wil | work with the permitting
authori ty to ensure that appropriate i nformati on, which may be needed to ca culate the
translator in accordance with the applicable guidance, will be obtained and used.
Appropri ate informati on includes:

1. Amhbent and effluent acute and chronictoxicity data;

2. Bioassessment data; and/or

3. An analygs of the potential effects of the metals using sedimert guiddines bioaiteria
and residue-based cri teri afor shell fish to the extent such gui delines and criteria exist and
are applicable to the receiving water body.

(iii) EPA, incooperationwith the Services, will review these discharges and associated
monitoring data and permit limits, to determine the potertial for the discharge toimpac
federally liged spedes and/or aitical hahitats. If dischargesof metals areidentified that
have thepatential toadversely dfect federdly listed ecies and/or aitical habita, EPA
will work with the Services and the Sate of California to address these adverse impactsin
accor dance with procedures agreed to by the Agenciesin the draft MOA published in the
Federal Regider at 64 FED REG. 2755 (January 15, 1999). Anwong other optionsto
resdve the isue, the EPA may make a formal obj ection to a permit, and federalize the
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permt where congstent with EPA'sCWA authority. If EPA dbjectsto a NPDES permit,
EPA will foll ow the permit objection procedures outlined in 40 CFR 123.44 and
coordinate with the Services. If EPA assumes permit issuing authority for a NPDES
permit, EPA will consut with the Services prior to issuance of the permt (as a federal
action) asappraopriate under section 7 of the ESA.

Other Actions

EPA will initiate aprocessto devdop a national methodology to derive site-specific
criteriato protect federally listed threatened and endangered ecies including wildlife, in
accor dance with the draft MOA between EPA and the Servi ces concerning section 7
conailtations EPA will invite input and participation from the Services indevel opingthis
methodology and will share reports and written products asthis methodol ogy progresses
Annua reports on the status of thi s methodol ogy development wil | be provi ded to both the
Divisions of Environmental Contaminants and Endangered Species of the Fish and
Wildlife Service’s Arlington Office, and to the Silver Sorings Office of Protected
Resources of the National Marine Fisheries Service.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs Federa agenci esto utilize their authoriti es to further the
purposes of the Act by carrying out conservati on programs for the benefit of endangered and
threatened goecies Conservation recammendationsare dicretionary agency activities to
minmize ar avad adverse effectsof a proposed actionon liged speciesor critical hahitat, help
implement recovery plans or to develgp infarmation

The Services recommend the fdlowing additiond actions to promate the recovery o federally
liged speciesand their habitats.

1.

The EPA should quantify the toxic effeds of sdenium and mercury individually and in
combination to liged reptiles and amphibians usng appropriate surrogate goecies.
Research shoud include the mog toxic formsof selenium and mercury and indude ful
life cycle expoaure protocols including dietary routes of exposure and maternal transfer as
aroute of embryanic exposure.

The EPA should conduct research on mercury resduesin amphihkian tissues which would
allow prediction of adverse effects from mercury residuesfound in field collected frogs

The EPA should cons der devel oping atissue based criteria for mercury and selenium
protective of repraduction of aguatic dependent species of fish and wildlife in California.

The EPA should, in cogperation with the Service and USGS, conduct research onthe toxic
effects of selenium and mercury, i ndividua ly and in combination, to the reproduction of
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fish-eating birds usng gppropri ate surrogat e speci es. Research should include the most
toxic forms of selenium and mercury and include sensiti ve life stages and exposure
pratocols that include dietary routes of expoaure tofemales and maternal transfer asaroue
of embryanic exposure.

5. The EPA shoud use existing authorities to develop or require teding to develop site-
specific bioaccumulation factors for mercury to assess risk of mercury exposure to bald
eagles throughout Califomia.

6. The EPA in conj uncti on with the San Francisco Bay Regiond Water Quality Control
Board and Central Va ley Regional Water Qud ity Control Board should assess the infl ux,
fate, and transport of mercury into the San Francisco Bay Estuary to facilitate the
development of mercury contrd strategies

7. The EPA dhoud condud toxicity testsin waters where particulate concentrationsare great
and dissolved metal concentrations are low. These studies should ideal ly include a dietary
expaosure conmporent (in situ studies) to determine the effects of these discharges on the
growth, survival, and reproducti on on listed fishesand crustaceans.

In order for the Servicesto bekept informed of actionsthat e ther mini mize or avoid adverse
effects or that benefit li sted species or their habi tats, we request notificati on of the i mplementation
of any conservati on recommendati ons.

REINITIATION NOTICE

This concludes formal consultati on and conference on the proposed CTR as outlined in your
August 5, 1997, Federal Regi ster noti ce and your October 27, 1997, request for i niti ati on of
formal conaultation. Asprovided in50 CFR 402.16, reinitiation of formal consultationis
required where discretionary Federal agency involvement or control over the action has been
retained (or is authorized by law) and if: (1) the amount ar extent of incidental take isexceeded,;
(2) newinformation reveal seffectsof the proposed action that may affect liged spedes or critical
habitat in a manne or to an extent not cangdered inthisopinon; (3) the agency actionis
subsequently modified in a manner that causes an effect tolisted gpeciesor critical habitat that
wasnot considered in thisopinion; or (4) anew eciesislided or critical habitat is desgnated
that may be affected by the praposed action. In ingdanceswhere the amount or extent of incidental
takeis exceeded, any operations causing such tak e must cease pendi ng reinitiation.

Theincidental take statement provi ded with thi s conference opini on does not become effecti ve for
the Narthem California stedhead ESJ, the Southern California popu ation of the mountain
yellow-eggead frog, Santa Anasucker, or the Southern Cdifomia population o the Cdifomia
tiger sslamander, until the species arelisted and the conference opinion i s adopted as the
biological opinion. Notake of the Narthem California stedhead ESJ, Southem California

popul ation of the mountain yellow-legged frog, Santa Anasucker, or the Southern Cdifomia
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population of the Cdifornia tiger sdlamander is a lowed between the time they are li sted and the
adoption of the conference opinion as abiological opinion isauthorized. You may request the
Services to immediately adopt this conference opinion as a biologica opinion if these species are
listed. The request must be in writing. Provided none of the reinitiation criteriaapply, the
Services will agree withEPA’ srequest.

If you have any quedionsregarding thisresponse please feel freeto contact Mr. Wayne White &
the Service’s Sacramento Fi sh and Wildlife Office at (916) 979-2710, or Mr. Jm Lecky at the
National Marine HsheriesService Southwest Regional Office at (562) 980-4015.

Sincerdly,
Michael J. Spear Rodney R. Mc Innis
Manager, Californa/Nevada Operations Office Acting Regiona Administrator
U.S. Fih and Wildlife Service Southwed Regional Office

National Marine FisheriesService



